
The Japanese government is considering whether to introduce a new class action litiga-

tion system. According to statements by the government, consumer damages claims are

quite common and are often of a similar kind, while at the same time there is a dispar-

ity between business operators and consumers in terms of the information available to them and

their relative bargaining power. Furthermore, it is difficult for individual consumers to bring a

case to the court due to costs and the effort required. 

Some class action cases overseas have resulted in judgments or settlements for enormous sums

accompanied by exorbitant attorney fees. In the United States, the system’s adverse effects on the

economy have been a frequent topic of discussion. Some believe a number of IPOs have been

cancelled due to the risk of class claims and there are heated discussions on restraining the sys-

tem. France considered introducing a class action system, but eventually decided against the idea

due to its economic condition after the global economic crisis following the bankruptcy of

Lehman Brothers in 2008 and the potential effect that such a system might have on businesses.

Overall, although a class action system may be helpful to consumers, it can present serious con-

cerns for businesses and the economy.

The Japanese class action system was set out in the Proposal on the Litigation System for

Recovery of Collective Consumer Damages, which the Consumer Affairs Agency announced in

August 2012 (CAA Proposal). 

Outline of the proposed system

The procedure laid out in the CAA Proposal consists of two stages. In the first stage of a class

action, a specified qualified consumer organisation (tokutei tekikaku shouhisha dantai) (SQCO)

files a petition to declare a common obligation, and the court decides whether the business oper-

ator bears a monetary obligation to a considerable number of consumers based on factual and

legal causes that are common to such consumers. If such a monetary obligation is affirmed, the

case proceeds to the second stage. The SQCO issues an individual or public notice to the rele-

vant consumers. The claims are then determined through a summary procedure with respect to

those consumers who authorised the SQCO to do so on their behalf.

Under the CAA Proposal, a SQCO is a qualified consumer organisation that will be certified

by the Prime Minister as an organisation that has a system, the ability and adequate finances to

adequately pursue a lawsuit as a plaintiff seeking the declaration of a common obligation. A qual-

ified consumer organisation in turn is an organisation certified by the Prime Minister as an organ-
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isation that is eligible to adequately exercise

an injunction claim to protect the interests of

consumers overall under the Consumer

Contract Act. Eleven organisations are certi-

fied across Japan.

During the first stage of the process, the

district court will examine whether the busi-

ness operator owes an obligation to a class of

consumers and will render a judgment as in

an ordinary civil litigation procedure. If the

judgment is unsatisfactory to either the busi-

ness operator or the SQCO, they may file an

appeal to a higher court and then to the

Supreme Court. No procedure for the second

stage will commence until a declaration of a

common obligation at the first stage has

become final and binding.

The second stage is a summary procedure

to determine the claims of each of the con-

sumers. First, the SQCO, which was the

party to the lawsuit to declare a common

obligation at the first stage, files a petition to

commence the second stage. Following a

court decision to start the procedure, the

SQCO then issues a notice to consumers who

may have a claim relevant to the declared

obligation. After receiving authority from the

consumers to file and perform the procedures

relating to their individual claims, the SQCO

may proceed to submit the claims to the

court. The business operator then either

accepts or rejects the claims. If the business

operator rejects the existence or the amount

of any of the claims, the court will decide

them after hearing arguments from both

sides. If neither party objects to the court’s

decision, it will become final and binding. If

an objection is filed, however, the disputed

claims will be examined as ordinary lawsuits

(other than the issues certified at the proce-

dure for a declaration of common obligation

at the first stage).

Under the CAA Proposal, only the follow-

ing claims by consumers against business

operators may be the subject of Japanese class

actions:

(i) performance of obligations relating to a

consumer contract;

(ii) unjust enrichment relating to a con-

sumer contract;

(iii) damages due to failure to perform

obligations under a consumer contract, and

damages based on defect liability; and

(iv) damages due to tort under the Civil

Code relating to a consumer contract.

In addition, under the CAA Proposal, the

court may dismiss a lawsuit to declare com-

mon obligations in whole or in part (first

stage) if it finds that it would be difficult to

adequately and promptly determine the
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claims in a summary determination procedure

(second stage) in light of the nature of the

cases, the examination process, necessary evi-

dence and other circumstances.

The question of what types of claims will

be covered by the Japanese class action system

is an important one. Thus, various business

groups have vigorously provided their views

on this issue to the Consumer Affairs Agency

in the course of preparation of the CAA

Proposal.

Performance of obligations relating

to a consumer contract

According to the Consumer Contract Act, a

consumer contract is a “contract executed

between a consumer and a business operator”.

Here, a consumer is an “individual excluding

those who became a party to a consumer con-

tract as a business operator or on behalf of a

business operator” and a business operator is

an “entity or other organisation, or individual

who is a party to a contract as a business oper-

ator or on behalf of a business operator.”

Therefore, any and all contracts that a person

who operates a business concludes with an

individual without a business purpose are con-

sumer contracts. This means that a case that

relates to the performance of a contract

between a business operator and a consumer

may be subject to Japanese class actions.

Japanese class actions may, however, only

cover monetary obligations. So, for example,

in the case of a defective product, a claim for

the repair of a defective product will not be

subject to Japanese class actions, whereas a

claim for damages in lieu of repair will be cov-

ered since it satisfies category (iii) or (iv) in the

list above.

Unjust enrichment relating to a 

consumer contract

The typical example of this category is a claim

for unjust enrichment due to provisions of a

contract (such as terms requiring cancellation

charges) which are found to be void under

Japanese law.

Since cancellation charges sometimes

become high in continuous contracts, the

validity of such cancellation charge provisions

are often disputed in the court. For example,

in a case between NOVA (an English conver-

sation school) and a student who had made an

advance payment for lesson coupons but can-

celled the contract before using all the

coupons, the parties argued about how to eval-

uate the lessons that the student had already

attended. The contract stipulated that the

school may calculate the price of the lessons

already rendered based on non-discounted

price which is higher than the discounted

price of the lessons if the student had contin-

ued to attend classes. In this case, the Supreme

Court ruled that the contract provision was

void as it was in violation of Article 49, para-

graph 2 of the Act on Specified Commercial

Transactions which provides that service

providers must return advance payments after

deducting amounts to cover services already

rendered (Supreme Court judgment dated

April 3 2007 [Supreme Court Civil Case Book

(Minshu) Vol. 61, No. 3, page 1010]).

In addition, a qualified consumer organisa-

tion is asking various business operators (such

as English conversation schools, various

schools, wedding ceremony companies) to vol-

untarily refund cancellation charges which it

alleges to be overcharged.

In light of the current activities of qualified

consumer organisations, and the court prece-

dent regarding a continuous contract

described above, it is very likely that when the

new Japanese class action system is intro-

duced, it will be used to proceed with class

actions seeking refunds of fees paid under con-

tract provisions that impose cancellation

charges or clerical fees which could be consid-

ered overcharged even if such cancellation

charges are not very high.

Other cases may proceed seeking claims for

refund of money by the consumer based upon

unjust enrichment where a contract is can-

celled due to false or exaggerated advertise-

ments or unjust solicitation. However, a law-

suit for declaration of a common obligation at

the first stage can be brought only when a

business operator bears a monetary obligation

based on a “factual and legal cause common to

a considerable number of consumers.”

Therefore, claims for unjust enrichment will

only fall under this category if they involve

false or exaggerated advertisements or unjust

solicitation of a considerable number of con-

sumers by the same method such as solicita-

tion using a business operator’s internal man-

ual, or solicitation in a brochure that has a

false description.

Damages due to failure to perform

obligations or damages based on

defect liability

The type of claims that are typical in this cat-

egory are claims relating to defective products.

A lawsuit seeking to declare common obliga-

tion at the first stage can, however, be brought

only when a business operator bears a mone-

tary obligation based on a “factual and legal

cause common to a considerable number of

consumers.” Therefore, this type of claim will

only fall under this category when the product

is defective and the defect is found in many of

the products held by consumers. In this sense,

a defect in the design of a product would gen-

erally fall under this category. On the other

hand, in the case of a defect in the manufac-

turing process which results in a defect that is

only found some of the produced goods (for

example a defect found in 10 out of 1,000

products), the Japanese class action will be

available only for the claims of damages of

those who purchased the defective products. It

should be noted, however, that the CAA

Proposal explains that special considerations

should apply when determining whether a

class action may proceed regarding a case

where the safety of the product is not guaran-

teed and the use of all of the products is affect-

ed due to the defect found in some products.

It should be noted that damages to a per-

son’s other property or to a person’s life or

health are not included in the scope of the

claim under this category. Japanese class

actions will only cover damages that occur to

the product itself, namely, the price of the

product. No claim for additional damages will

be available under the Japanese class action

system.
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Damages due to tort under the Civil

Code relating to a consumer contract

This category covers claims for damages pur-

suant to the tort provisions of the Civil Code.

Therefore, a claim for damages under laws

and regulations other than the Civil Code

such as a company’s liability under Article 21-

2, paragraph 1 of the Financial Instruments

and Exchange Act arising from false descrip-

tions in a securities report, or a liability under

the Product Liability Act will not be subject

to the Japanese class action system.

Potential effect on the consumer

business

In the briefing session for the CAA Proposal,

the Consumer Affairs Agency explained to

business corporations that the introduction

of the Japanese class action system will not

change the substantive law, but is solely a

revision of procedural law which simply puts

together consumers’ rights under the substan-

tive law.

There is a possibility, however, that intro-

ducing the Japanese Class Action will not

simply be a revision of the procedural law,

but will have a substantial effect on business

operators in Japan.

For example, suppose that a product did

not perform as described in its instruction

booklet. Under the current litigation system,

the normal possible consequences are that

only consumers who tried to use the missing

function and were dissatisfied would file a

claim against the business operator that man-

ufactured or sold the products. If the pro-

posed Japanese class action is used, and the

lack of the function is certified at the first

stage, then all the consumers may be certified

with a claim for damages regarding the differ-

ence between the price of the product and its

reduced value due to the missing function, on

the basis that the price of the product should

have been lower since it lacks the features that

it claims. In other words, the Japanese class

action system may create a situation where

consumers who did not intend to use the

function and therefore did not realise the

defect, or who knew of the defect but did not

find it inconvenient, may receive monetary

compensation if they agree to be included in

the class action. Accordingly, it is only natu-

ral for these consumers to agree to be includ-

ed in the claim and receive monetary com-

pensation, given that they are sure to receive

compensation as long as they take the neces-

sary steps. Such circumstances are, however,

completely at odds with the type of damages

the current litigation system awards. Thus,

the introduction of the Japanese class action

system will not simply be a revision of the

procedural law, but, in practical terms, will

have a substantial effect on business operators

in Japan.

There are concerns that introducing a

class action system in Japan may cause

adverse effects on the Japanese economy, or

may reduce the international competitiveness

of business operators in the country. In this

respect, the Consumers Affairs Agency

explained that it decided to adopt a two-stage

class action system similar to that of Brazil

after taking the interests of business operators

who could be disadvantaged into considera-

tion. In a nutshell, the agency explained that

it intended to propose a system that would

have less potential to harm business interests

than the class action system in the United

States.

Indeed, the proposed Japanese system

requires each consumer to opt into a class at

the second stage. This is different from the

class action system adopted in the United

States where if a consumer does not take an

affirmative step to opt out (in other words if

the consumer does not choose to be excluded

from the class action system), he/she will be

included in the class.

Under the Japanese class action system,

consumers would receive notice after the

business operators’ payment obligations are

declared at the first stage, and choose whether

they wish to participate in the class action

procedure in order to receive monetary com-

pensation. The consumers do not have to

indicate their participation when the out-

come is still unclear to them. Since con-

sumers receive a notice at the stage where a

valid claim has been declared by the court,

and on the assumption that the consumers

will almost certainly receive payment if they

just agree to be included in the lawsuit, a rea-

sonable consumer is likely to take the neces-

sary steps. Thus, an adverse effect on the

economy which is similar to the one caused

by the US class action system may still be

possible. The introduction of the Japanese

class action system may also reduce the com-

petitiveness of corporations that do business

in Japan because their costs may greatly

increase in trying to avoid any misrepresenta-

tions to the consumers such as mistakes in

their instructions booklet.

Given the foregoing, the introduction of

the proposed class action system in Japan may

seriously affect every business operator in

Japan. Business operators will need to prepare

themselves for the possibility of new legal

risks.

Qualified consumer organisations are

questioning business operators on the validi-

ty of provisions relating to cancellation

charges and clerical fees in the business oper-

ators’ contracts with their consumers. They

are focusing their efforts on activities that

seek the revision of such provisions. Given

this situation, business operators who enter

into contracts with their consumers should

review such provisions carefully to examine

whether or not the provisions regarding the

cancellation charges and clerical fees conform

to the law. 

Under the Consumer Contract Act of

Japan, if a cancellation charge or a clerical fee

is in excess of average time, effort or damages

incurred by the business operator, the con-

tract provision will be void as to such excess

amount. If such cancellation charges or cleri-

cal fees are regarded as void under the

Consumer Contract Act, there is a risk of a

class action seeking refunds of such over-

charged amounts. 

If the Japanese class action system is intro-

duced in Japan, it will be necessary for all

types of business operators to carefully watch

the actions of the SQCOs and take necessary

precautions to minimise the risks of becom-

ing the subject of a class action.
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